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Analysis of the Location of Taiwan’s Sovereignty
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3. PEAREINHTAHEIR

(3x#2) The Three Joint Communiqués: Content and Legal Status
SEBA AR C AEREZEMA

1. In 1895, Taiwan was ceded to Japan in the Treaty of Shimonoseki. After the treaty came into effect, Taiwan’s sovereignty was held by Japan, and this was

“‘ownership.”

1895 £ » SIB1E (JERHREY) THEERGE HA - REVAERIR > GBI EME HARA > Bt "FrAatE ) Bk

2. After WWII, the United States was the principal occupying power of the Pacific area and nearby environs. In General Order No. 1 of September 2, 1945, the other
troops receiving orders and following the directions of General MacArthur were acting as agents for the principal occupying power, and cannot claim any special
rights of their own. According to the law of occupation, “Territory is considered occupied when it is actually placed under the authority of the hostile army.” Hence,
the acceptance of the surrender of Japanese troops by the representatives of CKS on October 25, 1945, marks the beginning of the belligerent occupation of
Taiwan, and military occupation is an interim status condition. Military occupation does not transfer sovereignty, and there was no transfer of sovereignty on this

date. Taiwan’s status became that of an independent customs territory under USMG.
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3. Upon the coming into effect of the peace treaty on April 28, 1952, Japan ceded Taiwan, but no receiving country was specified. Taiwan’s status became that of
unincorporated territory under USMG. The period of time from the coming into effect of the peace treaty until the end of military government of the principal
occupying power is called “friendly occupation” or more properly “the civil affairs administration of a military government.” Hence, Taiwan currently remains

under the administrative authority of USMG, until such time as the Taiwan territory can be relinquished to the “lawful government of the area.” USMG is acting
as trustee to hold Taiwan’s sovereignty.
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4. In the Shanghai Communique of February 28, 1972, the USA and the PRC agreed on the “One China Policy,” stating that the PRC is the sole legitimate
government of China. No firm timetable for the annexation (or “unification”) of Taiwan by the PRC was established however, and the details were left to be
negotiated by the officials of Taiwan and the PRC. Currently, Taiwan is in a period of interim status, and the USA does not support “Taiwan independence” nor
Taiwan’s participation in any international organizations for which statehood is a requirement. When the Taiwan governing authorities and the PRC officials
finally come to the negotiating table, it is expected that they will reach an agreement for Taiwan to be integrated into the PRC under the “one country, two systems”

model.  After this agreement takes effect, USMG in Taiwan will be legally supplanted.
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5. Historical Context and Failed Expectations
The Three Joint Communiqués were negotiated during the 1970s and early 1980s within a specific historical context that no longer exists. At that time, U.S.
policymakers and many international observers operated under the assumption—or at least the hope—that economic development would lead the People's
Republic of China toward political liberalization and eventual democratization. This expectation was central to the policy of engagement: as China modernized
economically and integrated into the international system, it would presumably adopt more pluralistic governance, respect human rights, and embrace democratic
norms. Under these anticipated conditions, Taiwan's population might voluntarily consider political arrangements with a democratic or democratizing mainland
China.
B S R 22 VA
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This foundational assumption has proven entirely incorrect. Over the five decades since the 1972 Shanghai Communiqué, the PRC has achieved remarkable
economic growth while simultaneously strengthening authoritarian control, expanding surveillance systems, suppressing dissent, and concentrating power in the
hands of the Chinese Communist Party leadership. Rather than democratizing, the PRC has moved decisively in the opposite direction, particularly under Xi
Jinping's leadership since 2012. The suppression of Hong Kong's autonomy—despite explicit "one country, two systems" guarantees enshrined in the 1984
Sino-British Joint Declaration—has been especially significant for Taiwan's population. The 1997 handover was originally presented as a model that might be
applied to Taiwan, but the systematic erosion of Hong Kong's freedoms, culminating in the 2020 National Security Law that effectively ended the territory's political
autonomy, has destroyed any residual trust in PRC commitments to respect distinct political systems.
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By the mid-2020s, PRC officials have adopted increasingly belligerent rhetoric, conducted extensive military exercises simulating blockades and invasions of
Taiwan, and largely abandoned the "peaceful reunification" emphasis that characterized earlier discourse. The 2005 Anti-Secession Law explicitly authorizes use
of force under vaguely defined conditions, and PRC military modernization has been oriented substantially toward developing capabilities for a Taiwan contingency.
This represents a fundamental departure from the spirit—if not the letter—of the Three Joint Communiqués' emphasis on peaceful resolution.
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. The Problem of "The Chinese Themselves"
Moreover, the 1972 Shanghai Communiqué's phrase that the United States has "interest in a peaceful settlement of the Taiwan question by the Chinese
themselves" is now recognized by most Taiwan residents as fundamentally flawed and inequitable. At the time of drafting, this formulation was diplomatically

convenient: it appeared neutral, avoided explicitly taking sides, and suggested internal Chinese resolution of what Beijing characterized as a domestic matter.
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However, this phrasing is deeply problematic in practice. The vast majority of Taiwan's population now identifies primarily as Taiwanese rather than
Chinese—polling consistently shows over 60% identify as exclusively Taiwanese, with the percentage rising to over 90% among younger generations. Yet the
phrase "the Chinese themselves" is overwhelmingly interpreted—both by PRC officials and in common international usage—as referring to citizens of the People's
Republic of China, effectively excluding Taiwan's 23 million residents from the decision-making process about their own political future.
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This creates an absurd and unjust situation: the population of Taiwan, whose future status is supposedly to be determined, has no recognized voice in the
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determination process according to the communiqués' language. Instead, "the Chinese themselves"—interpreted as PRC citizens and officials—are positioned as
the relevant decision-makers. From the perspective of Taiwan's residents, this amounts to allowing a foreign authoritarian government to unilaterally decide their
political fate, which contradicts both the principle of peaceful resolution and basic democratic norms. The communiqués, negotiated between the United States and
the PRC without Taiwan's participation, thus structurally excluded the very population most directly affected by any "settlement of the Taiwan question."
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. The Sovereignty Question and International Law
Finally, PRC officials consistently assert that Taiwan's sovereignty "returned" to China on October 25, 1945, when Republic of China military representatives
accepted the surrender of Japanese forces in Taiwan. From Beijing's perspective, this 1945 transfer of control represented restoration of Chinese sovereignty that
had been "unfairly taken" by Japan in 1895, making Taiwan unquestionably Chinese territory. PRC rhetoric frames any resistance to its control as illegitimate
foreign interference blocking China's rightful recovery of its own territory, with the United States cast as the primary external actor preventing resolution of this
"internal Chinese matter."
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This interpretation, however, is not supported by international law. The October 25, 1945 surrender ceremony initiated military occupation of Taiwan under
international humanitarian law (specifically, Article 42 of the 1907 Hague Regulations), but military occupation does not transfer sovereignty—these are distinct
legal concepts that cannot be conflated. Sovereignty over Taiwan remained with Japan from 1895 until the San Francisco Peace Treaty came into effect on April
28, 1952. Article 2(b) of that treaty required Japan to "renounce all right, title and claim to Formosa and the Pescadores," but critically, no receiving country was

specified. This created a legal status of "undetermined sovereignty" rather than automatic reversion to Chinese control.
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Under international law governing military occupation and treaty interpretation, the United States, as the principal occupying power confirmed by the San Francisco
Peace Treaty framework, holds Taiwan as trustee with sovereignty remaining undetermined pending final disposition through proper legal processes—potentially
including the free choice of Taiwan's inhabitants. The Three Joint Communiqués, as political statements negotiated between the United States and the PRC, did
not and could not resolve this fundamental question of international law. Political communiqués between two governments cannot override treaty obligations or
establish sovereignty over territory whose legal status is governed by multilateral peace treaties and customary international law.

PRI E B AL S R IERVE - 2B R (B ILFIP RS ) EAHEEY G HER » (RS2t AR &8 - EEREIARIEE -
HRF A & A —— e IR BB R R B B —— B TR AR B - =l & A H A E R B 2 A RILAIE Z FBSHHTBUE
B BEIAH ~ BAE AR REAREE —BIRER AR o WIEBURT Z EIECE A AR AR N ROIFT B Z b A RERETL S BRI
2B RTIE B EIR A B LAY EFE -

Thus, there exists a profound disconnect between the PRC's claimed legal basis for asserting sovereignty over Taiwan (the 1945 surrender) and the actual legal
framework established by the San Francisco Peace Treaty (undetermined sovereignty held in trust). The Three Joint Communiqués operated within a political
framework that assumed Chinese sovereignty over Taiwan, but this assumption was never legally established and in fact is a violation of China's obligations under
the 1907 Hague Regulations and the 1949 Fourth Geneva Convention. Any legitimate resolution of Taiwan's status must address this foundational legal question
rather than relying on political statements that side-stepped it.
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U.S. Insular Law Considerations on the Origin and Classification of “Aliens”
28 "7 &k HEHSAAN OME) RERBSBZSH
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This chart extrapolates the concept of having “eligibility” to carry some type of U.S. passport back to earlier eras, even though most persons did not
carry passports before the 1950’s. The special circumstances of (1) trust territories, or (2) Indian reservations in the fifty states may overlap with
insular law to some extent, but are not considered. Foreign Territory held by U.S. military forces under belligerent occupation (without any territorial
cession) may be said to be under the jurisdiction and administrative control of the USA, but is not “insular” and hence is not considered here either.



U.S. Insular Law Considerations on the Origin and Classification of “Aliens”
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[Note 1]: A person who is a dual citizen of his/her home country and the USA would of course be qualified to carry a U.S. passport.
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[Note 2]: The terminology of “domestic country” and “island citizen” comes from the ruling in Gonzales v. Williams, 192 U.S. 1 (1904).
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[Note 3]: Cuba and Taiwan were both “limbo cessions” with the USA as principal occupying power and qualify as U.S. insular areas. U.S. Insular Law applies to Taiwan and Cuba
because they are "inside" the principle of cession by conquest which was confirmed by cession by treaty. In DeLima v. Bidwell 182 U.S. 1 (1901), while recognizing that
Cuba was foreign territory, it was held that "Cuba is under the dominion of the United States."
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[Note 4]: There are no Articles or clauses in the SFPT or the TRA which can be interpreted to recognize the Republic of China as the legal government of Taiwan. In accordance
with the One China Policy of the United States, no paperwork issued by ROC officials which can be reasonably expected to be inspected or viewed by U.S. officials should
include “Republic of China” markings.
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[Note 5]: The people of Puerto Rico were collectively naturalized as U.S. citizens in March 1917. The people of Guam were collectively naturalized as U.S. citizens in August 1950.
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[Note 6]: In the Insular Cases (beginning 1901) the U.S. Supreme Court held that even without any action by the U.S. Congress, “fundamental rights” under the US Constitution
apply in all unincorporated territories. Among others, so-called “fundamental rights” include life, liberty, property, and due process of law under the Fifth Amendment.
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According to the precedent in Kent v. Dulles, 357 U.S. 116 (1958), and subsequent INS, USCIS and DHS interpretations, the right to travel is a part of the “liberty” of which
a citizen, or other person owing allegiance to the United States (or, if in occupied territory, at minimum owing “obedience” to the United States), cannot be deprived without
due process of law under the Fifth Amendment. The right to travel also includes the right to obtain a passport. Hence, the Taiwanese are entitled to carry U.S. national
non-citizen passports or something similar* -- such as the travel documents (certificates of identity) issued in the Ryukyu Islands 1952 to 1972.
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[Note 7]: The San Francisco Peace Treaty (SFPT) came into effect in 1952, and in Article 2(b) Japan renounced the sovereignty of Taiwan. The Taiwan Relations Act (TRA) came

into effect in early 1979, and is a domestic law of the United States. However, there is no mandate under either the SFPT or the TRA for the Republic of China’s Ministry
of Foreign Affairs to issue passports to native Taiwanese people, in the areas of Formosa and the Pescadores. As defined in INA 101(a)(30), the ROC Ministry of
Foreign Affairs cannot be construed as the “competent authority” for issuing passports to these persons. Hence, it can be maintained that under U.S. law the Taiwan
governing authorities are counterfeiting “Republic of China passports.” As the principal occupying power of the SFPT, it is the USA which, through its Dept. of State, is
the “competent authority” for issuing ID documentation to native Taiwanese people under 8 USC 1101 (a)(30).
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* Although strong legal arguments support the conclusion that the SFPT left Taiwan under U.S. military government jurisdiction, the United States' sovereign immunity has
frustrated Taiwan human rights groups' efforts to obtain U.S.-issued travel documents through litigation. U.S. law does allow lawsuits claiming deprivation of "U.S. national
non-citizen" status—comparable to the status held by Filipinos after the Philippines was ceded to the United States in 1899. Several lawsuits have proceeded on this basis in U.S.
courts without achieving meaningful results. Separately, decades of petitions asserting that neither the SFPT nor the Taiwan Relations Act provides legal mandate for the Republic
of China's Ministry of Foreign Affairs to issue passports to native Taiwanese persons in Formosa and the Pescadores have been _@:oaa by U.S. Executive Branch agencies.

BERBANEERBEIF (B2 LPPFEL) BEEERLAREFEUREBL T HER  EARNEEBRAMRT AR EREBFNRGFERRERTESGE N - 2B
B R OBAE T ARBRIEAR b0 By R AL SRy —— 3848 5 47 1 1899 F JHiE ﬁ%&/%lmﬁw%m >11w1m Mg o m»m(%»\/@ﬁ%%ﬁ&ﬂwwm%ﬁmﬁm M2
KRBT MM&. C%S?% A BAERMEN (B LFFGa) fo (GEHMGE) HRRBEFERBIZINORBAE DR B G ORI EEAFTERBOFR  —AWERT
BUAR P Ak T B AR

N/A is used to indicate “Not Applicable.” N/A AT TR#ER | = T e | -
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